; DEPARTMEN‘I’ OF THE TREASURY
:f,INTERNAL ,REVENUE SERVI(:E o

T EKEMPT AND
GOVE? JMENT ENTITI

ES
i)mslon Y

Date ' 0CT3 0 2001 ‘.-' . - iGontact Person:
P C . -Identification Number: -

: Con'tad Number:

.Empldj(e:l;' Identification’ ﬁumber: | ]

Dear Apphcant

y := " We ‘have: consxdered your applicatxon for reeognﬂon ofexemphon from federal income tax.

‘ ,‘under sectaon 501(a) of: the Internal Revenue Code as an organization-described in section -
501(c)(3) -Based on‘the: mformatlon submmed we have.concluded that you do not qualify for .
exemptnon under:that section. The bas:s for our conclusion ls set forth below. -

) , You were orgamzed Or“ *nonproﬁt corporatlon You.

. _' i itequest reicognition. of exemphon under section 501(c)(3) of the Code and an advance: rulmg as ‘
: r'an‘orgamzation descnbed in section 509(a)(2) :

rectors are~_ and _ —s your

' tonly comp nsated employee

rganizations.and individals. You operate the“thmugh your web-site -
You state "Every business has different intemet néeds, and . .
had a solution for your business no imatter what size.” You offer— g
ip ‘accounts-for a monthly access fee of NG Basié Web Hosting for $WllRa month. * -
I} nonprofit.organizations are eligible for discounts of twenty- percent (which approximates your. " .
L ,»cost) Nonprofits are.sligible for, additional discounts of . twenty, forty, or sixty percent if they can |
p ;demo strateneed. :You will; prowde the subsidies by.your. profits from your individual and for-
i profitorganization accounts. A-copy of materals posted o your web-site
copy enclosed) discusses these matters m greater detail.

R A_ saarch of ISP's in your area revealed- orgamzatlons offering services
. Isimita-to;yours; For example, Wil offers;budget ISP service at\illydollars a month,
i . Ismall bisiness at WP NN offers basic at Wl premium unlimited at WIR

. -ion:prtiit web hosting at SWER, and NS information at $Nfor small business. Your, . '
. {prices:for, Intemat Service ‘and web hosting aré competitive with for-pmﬁt operations in’ your

- :tarea Web-sde matenals on these busmesses arg enclosed. .

U ‘provlde lnternet acoess web desngn. and on-site ass:slance to. nonproﬂt and for-proﬁt T
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S also.provide-woik expen‘eno‘e_{té collegs intems seeking business and technical
* | degrees with the supervision.of. qualified.volunteer staff, and. hope to develop a formal

latiohiship with ‘a-local-university. In the.future, you hope to receive donations of od -
mplters and recycle.and:sell them. - : g -

ently, you are-soliciting § service revenues from the qonsumei"markét:at: ;

irig conventional media in.advertising and word of mouth. You have listed your source

. .Secﬁon"so 1((:)(3) ofthe COde.prOVfdes for the exempt:onfromfed eral income-tax Of .
"1 organizations that are:organized and operated exclusively for charitable and educational - -
' purposes, no-partafithe net eamings of which inures to the benefit of any individual. L

ol 5’; -.S,eg,ti;)ns 1£5b’1‘(c)‘(3)f—'1(a}0f the Income Tax Reguiations provides that in ordef to be
*[ ‘qth,.org;.afniz.edé and pperated exclusively, for one or more of the purposes specified in that .
) Iséctip.ri\..iejkn'orgahiza‘tiptj that fails to meét either the organizational or operational test is not- '
: r,}exemp;t;':l. Lo e . L ST e
| :- R

. .gection 1.501(c)(3)-4(c) of thes regulations provides that ari organization wil notbe. - -
iregarded:as *operated.exclusively™ for.ohe:or more exempt; purposes if more than an -~
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of the Code. ., - -

' Flexclusively. for one orindre, exenipt piirposes unless it servas a public rather than a private

: ?r;,'fmteraes't'.i Thus; to.meet these requirements, it is necessary for an oiganization 1o establish that’. .
it is not organized-or operated for the benefit of private interests suich as‘designated Individuals, - ;

o '!the. creator or his family, shareholders of the organization, or-persons cohtrolied, directly.or .
- Fiindiractly, by such private interests. PSR o

i1 :the poor-or distressed of the underprivileged; advancement of refigion; advancementof, . . -

| ;education o science; relieving the burdens of govemment; and promotion of social. welfare by - .
... organizations designed to accomiplish any:of the above purposes, oF (i) to' lessen neighborhood ..

. tensions; (il)-to eliminate prejudice and to combat community deterioration and juvenile

deterioration.and juvenilg-delinguency: .

o

ve uesas~8erv|oe Revenues, Equipment donations, andcash .- . "

nt ‘exempt as an organization described in section 501(c)(3), the organization must be one that i . . '

insubstantial part of its.activities is notin-furtherance of a purpose described.in section 501 (q)(é)' :

“Section 1:501 (c)(311(d)(1)iD) of the regulations states that an organization s not operatéd -

L Section 1.501(cX3):1(d)(2) of the regulations states that the temn "charitable” isusédin
“Trsection 501(c)(3) of the Code-in its generally accepted legal sense. ‘Soch terms include: relief of !
i y:delinguency; (iii)-to défend human and civil rights secured by law; or (iv) to combat community .

... Seetion 1.501(c)3)1(€)(1).6f irie fegulations provides that an organization may meetthe "
requirgments of section 501(cX3) ‘although it opergtes a trade or business as a substantial part -




H
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- lexempt purpose or purposes and if the organization is not organized or operated forthe primary - - .
| purposé,of carrying on‘an unsélated trade or business, as defined in section 513. - In determining
o.rthe existence arnonexistance of such primary purpose, all the circumstances mustbe . :
T 'considered; including the size of the trade or business and the size of the activities that are in -

L furthe
.= . :Beétion.513(a) ofthe Code defines:the term "unrelated trade of business® as any fradéor -
', | bisbiness the conduct of which'ls not substantially related (aside from the need of the. - - . IR
" rganization for income or funds of the use it makes of the pedfits derivéd) to theexerciseor: . .. i.
. "1"perforinance by such organization of its charitable, educational, or other-purpose or function” . = - .

- ¥ forming the basis for its éxemption under section 501. o T . RIS

[

fiéé or-one or more‘exempt purposes.

] . R . Lot R
" :Mnder Treas, Reg.§1.513-1(a), gross income of a tax exempt organization is includable In "
. Iithe computation of unrelated business taxable income if (1} it:is income from-a trade or IR

usiness s regularty carried.on by the organization; and @)the. - .
ss is ot substantially related o the organization's performanca of -

 1-'business: (2) the trade'orb
P [jioond‘pct"éf“th'eftljade;o by
| .

i . Treas. Reg, §1.51341(d)(1) requires an examination of the!relationship between the’ -
. i businessiactivities that gerierate the partietilar income in question and the accomplishmentof = -
+ 1-the organizaticn's tax-exempt.purposes. Further, Treas. Reg. §1.513-1(d)(2), providesan - " .- -
ctivity:is: substantially related fo an organization's exempt purpose if it contributes importantly to
iccomplisiment of: the! organization's tax-exempt purposes. In U.S. v. American College of - . *
-475,1.S. 834,106 S Ct. 1592(1986), the United States Supreme Court determined. ' ..

:that the focus of the substantial relation tests is on the process of providing the activity and not -

" the bt confered by the acivy.

. Under.Section 1.513-1(d)(2), a trade or business is 'related’ to exempt purposes only - :
| ' exemptipurposes;.and'it is 'Substantially refated,’ for purposes of section 513, only. if the causal ..~
i’ relationship'is a substantial one.Thus, for the conduct of trade.or business from whichia S
Rt paiticular amount:of gross incomejs, derived to be substantially, related to purposes for which . ..
"1y exemption is granted, thé production or distribution of goods or the performance of the services .
.1 i+ from:which gross-incomie is defived must contribute importantly to the accomplishment of those
-} purposes. D D :
St s nder Treas. Reg. §1.513-1(d)3), if part of a business activity relates to the performance o
"'of anorganization’s exempt function, but the activity is conducted on a scale larger than -
' | reasonably necessary for the performance of the exermpt function, the conduct of the partof the - ",
;i business activity exceeding tha needs of the exemipt function doés not contribute importantly to. . -~
: .1 the achievement of the organization’s exempt purposes.: See also Hi-Plains Hospital v. U.S., -
{1600 F 29 528, 531-32(5th Cir. 1982); California Thoroughbred Breeders Association v.
Commissionet. 57.T.C.M. 962, 874 1989) T o

S

I

= i whetertiie conguict of the'business dctivitles has a caissal relalionshipio the achisvementof the @ 7. |
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T} i Betiar Biisiness Bureau v. United States, 316 U.S. 279 (1945 the Supreme Court held " -
+ that an ‘orgdnization is'not-organized and-cperated exclusively for charitable' purposes fithasa’ . :
© i'substantial non-exempt purpose.. . . .. AR S e

- i “Initiving Faith v. Commissioner, 950 F.2d 365 (7th Cir. 1981), affg T.C.M. 1990-484,in ..t '..
'} -whichan ‘Drganization that operated vegétarian restadrants.and héalth food stores in a mahner . - .
. viconsistent with ithe:religious bellefs of the Seventh-Day‘Adventist religion.did nét.qualifyfor.  * |

i exempfion-under IRC 501(c)(3)- The.court:concluded its operations. evideénced d substantial "~

;- :nonexémpt commercial pirpose. .- . - ooyt '

TN e e . D : R : N ..
D InB:SW. Grodp; o rate v. Commissioner, 70°T.C. 352, the courtheid thatan . .
-} organization which operated.ata profit whose only role is:that of a' conduit linking.individual . .- .

* researchers with interested client organizations, both-éxempt and nonexempt, did not qualify for:- ;.
‘exemption under‘section 501(c)(3) of the Cade. . It was conducting a consulting business of the .
Isort; which is-ordinarily:Garied on by commercial ventures organized for profit. The court :

¢ Commissioner's deriial of exemption under section 501 (cX3)-of the Code. -

1fEederation Pharmacy Services, Inc..v. Comimissioner, 72 T.C. 687 (1 979), the courf:.
© ' Lupheid the Commissioner's.denial of exemption under section’501(¢)3) of the Code.: Thé: *
. ., I organization was.organized to opefate a:phammacy.to:sell drugs at discount prices to elderlyand
© .. | handicapped persops. It had rio-commitmiént to use excess;receipts.to provide drugs for free.or
below cost to the elderly or-handicapped:persons. The organization served elderty-and - i %" ¢
handicapped:paople almost exclusively,iand idd not selt toilefry articles, magazines, cards; or .
ther:items normalty soldifor profit by;ptiarmacies. ‘The organization's board consisted of ™ . -~ .
comrhinity leaders, norie, 6f whom obtained any personal finandial benefit from the participation: . .. . "
he-organization’ used the services of volunteers (for mailing prescriptions, completing.patient - 7} . |
'-profiles,imaintenance; tc.). iristead of paid. employees. All gifts. were used for the benefitof- .- .-

agmpe ae b emme

xnariéiélfij/ distressed senidr citizens who, because of a‘catastrophic illness or accident, Incurred
argé prescription drug bills. "The:court reasoned that the organization operated its business.

't {"that products sold.b the-organization were helpful to health-did hot necessarily entitle itto. -~ "7 ©* -
 iexemption under section 501(c)(3). . & St S

i : A - :
SRR " Rev. Rul.:69-528,-1969-2 C.B. 127, held not exempt under section 501(a) of the Code an" . |
& i+, {organization formed 1o provide investment:services for. a fee exdusively t0.501 (cX3) SR
{ ! lidrganizations.: The organization was free from the control of the participants and had absolute. .’

+." - Tiand untontrolled discretion in investing decisions; distributions of incomie or principal. The - =
Sénice reasoned that providing investirient services on-a regular basis for a fee is a business .. |
ordinarily: carried on for profit and would constitute unrelated business if conducted by one tax- - ;
exernpt.grganization for other tax-exempt organizations (citing 502). S

v, Ruli71-529; 1971:2/CB. 234 held that an organization providing assistance in the -
ranagement of participating colleges’ and. universities™endowment orinvestment fundsfora !
charge substantially betow costs held to:qualify for:exemption under 501(c)(3) of the Code, N

- EiMembership i the organization is restricted to colleges.and universitiss exempt under section .’
- 1501(c)3) of the Code. Ifsiboard of directors-is composed of representatives of the:member

% iprimarily for cotrnvierclal purposes, in competition with:profit-fneking drug stores. The mere fack; . L e
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© " lorganizations: - The organization will not make its services available fo amyone ather than the
| ‘exemptdrganizations tontroliing it.' The member organizations only pay a nominal fee for the

. 1 Services performed. These fees represent iess than fifteen percent of the total costs of

 aperation: - ST | B

17 Rév;Rul.72-369, 1972-2 C. B. 245. held that an organization which carries on a trade ora .

-1 businieds of the:kind that would ordinarily, be taxable dlearly does not satisfy the test for '

k :g',je:'gérx;')pt;q:;fundeg 501(c)(3) merely because it conducts its business solely for a group of

".i. organizations:exempt under that section.” The Rev. Rul. further determined that providing
I managerial and consulting services on a;regular basis for.a fee is-trade or business. ordinarily
: cammiéd on for profit.  The fact that the services in this case dre provided at cost and solely for.
. i-exempt organizationsis not sufficient to. characterize this activity as charitable within the ,
"+ meaning of section 501 (c)(3) of the Code. -*Furnishing the services at cost lacks the donative
i element fiecessary to establish this activity;as charitable.” In'the Rev. Rul., the organization
‘entefs’into agreements.with unrelated nonprofit organizations to fumish managerial and

.. .| \’consulting services.on a cost basis. The:services consist of writirig job descriptions and training - -
. I'maniils; recruitig pérsonnel, constructing organizational charts, and advising organizations on - .

! 'I"specific methods of operation. ‘These-activities are designed for the individual needs of each . S

. udlient arganization.: I S R O

4% .Aniorganization which provides goods and services to section 501(c)(3) organizations at. .
{ . | ‘substantially belowits-own cost s, ineffect, similar fo a grant-making charity assisting the
5 Freciplent organizations.in cammying outitheir:charitable. programs: The price eharged mustbe " *

- sufficiently below cost that the activitiés of,the organization are clearly distinguishable from

0sé ofits commercial counterparts be imdnifestation of its donative intent.. It.is emphasized
‘that the ‘cost' relevant to the analysis'is-the cost to the organization seeking exempton in

.. providing:its similar goods and:services on:the open market. :See, Federation Phamacy .

i :tSeNipéS' v. Commissicner, 72 T.C. 687 (1979), affd, 625, F.2d 804 (8th Cir. 1980); B.SW. .

JALARL a4 n Al

‘Group Iric, v. Commissierer, 70 T.C. 352(1978).

e Lok ey

! iiidiscount, they do offer some guideiines.: In Rev. Rul. 71-529, 1871-2 C.B. 234 an organization T :
- which charged.its members less than 15 percent of operational costs was operating in a D
' icharitablé manner. In Paratransit Insurance Corp. V. Commissioner, 102 T.C. 745(1994) annual

|'ipercentages.of 60%, 80% and 84% were ioo high (502 case). Nonprofits Insurance Alliance of
~Californig v. Commissioner, 32 Fed. CI. 277. (1994 held percentages 47% (in a two month o
lyear), 65%, and 78%.as percentages toibe unacceptably high. .These organizations were found .

“1 not 1o be operating in-a charitable manner. |

ANALYSIS-

. t " !Your proposed opérations look like thase of for-profit Intemet Service Providers, Web .

* 1. design and constilting businesses. Youwould not be described in section.501(c)(3) of the Code .
Uhless 501(c)(3) beneficiaries controlied.you and your services were provided substantially o
below cost to-exclusively 501(c)(3):benehciaries, under the seasoning of Rev. Ruls. 66-528, 71~ |
529 and' 72-369. However, you are noticontrolied by exempt organizations,.and you have

While the Authorfiies have not detérmined what percentage.of Costs i§ an acceptable I T
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tablish-that your services will be provided substantially below cost. For-profit

ons appear-to: chérge similar fees for similar services, and it appears that you will

or, with therri for business. -Underithe circumstances, we find that you are operated

6r the purposa of conducting a business, and thatithe charitable aspects of this * .

are incidental.” Thus, you are not operated exclusively for exempt purposes, but also -

tantial-non-exempt purpose 16 tonduct business for.its own sake.. In this respect, you... T

s:denied exempbion in Rev. Rul. 69-5628 and 72-369 and cases such " . .

mic Research, B.S.W. Group. Inc., Senior Stores, Iric., Christian-. -

.. Eederation Phanmacy Services, In.. and Living Faith, Ine,  ~ ' .

“Accordingly, yqu:do:' not qualify for. exemption as,an; organnzatlon described in section

01(c)(3) of the Code-and you must file federal income tax getyms. - -
. zQCoqt,ribuﬂpns -t&,yéq éa_te notdeducnble under section170 of ih,éCode. .

£ Youihave the right to protest this fuling'if you belleve it is Incorrect. * To protest, you should :
L qbr_fajt.;gg;stateméntﬂof.:ypyr,;views to this office, with:a full explanation of your reasoning. This L
v i-staterment, signed by oneiof your officers, must be submitted within30 days-from the date of this" - Gre
- | Jetter. 'You-alsa-have aTight fo-a conference;in this office. after your statement is submitted. . " i F T
‘| You must request the confererice, if you want one, when youfilé your protest staforment. Ifyou " < i <

. -Ei;are.‘tfb_,bé-%’repre‘se'ntedQ‘by‘,f.sqmepn;je‘wm is hot one of your officers, that person willneed to filea ..

proper pawer of attorney and otherwise qualify under our Conference and Practices '

equifetnents.; . v .t i R R

. Ifyou do not-protestithis ruling in‘a timely manner, it will be considered by the Internal .

Revéniie:Seivice ag-a failure to'exhaust available-administrative remedies. Section 7428(b)}2). : i

| - i rof the'Code provides, in part; that a declaratory judgement ot decree under: this section shall not. .. ~

L Ubé jssuEd in-any proceeding unless the TaxiCourt, the United States Court of Federal Claims, or’ - :
ithe District Court of the-United:States. for the District of Columbia determines that the - T

| iprganization inyoived has exhausted administrative remedies available to it within the Internal

Reveriue!Service. .

AN we do not hear from yois within: 30 days, this ruling will become final and a-copy will be -
7 forwarded to the Ohio Tax Exempt-and Government Entities (TE/GE) office. Thereafter,any’ . .
| .questions about your federal income'tax status should be directed to that office, either by calling" .

+ igy7-829-5500 (a toll free number) or sénding corespondence to: Intemal Revenue Service,

TE/GE Customer Service; P.0. Box 2508, Cinicinnati, OH 45201. The appropriate State

e Officialsiwill be nofifieqiof this ction.in accordance with Code section 6104(c).

Wien:sendinig additionalletters to-Us with respect to this case, you will expedite their .

l- . N
U T

1:recéiptby using; the-following address:: .

i internal Revenue Service :

., T:EO:RA:T:2
1111 Constitution Ave, NW.
- ‘Washington, D:C. 20224
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are shown in the: headmg of this letter.
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If you have any quesﬂons please. contact the person whose name and telephone number

Terrell M. Berkovsky

Manager, Exempt Organhons
Teehmwl Group 2.
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